Philosophy 491-004

Special Topics: Law and Democracy

Professor: Todd Hedrick                                                                                  Spring 2009
Office hours: 4:30-5:30, Tuesdays and Thursdays, or by appointment 


519 S. Kedzie Hall

Contact: hedrickt@msu.edu
Class meeting: 12:40 – 2:00, Tuesdays and Thursdays

               Communication Arts Building 175

Description: The rule of law and democracy are two of our most important political concepts.  But their relationship to each other is unclear and controversial--some see a complimentary relationship, in which the two concepts mutually presuppose and depend on one another.  Others see a more antagonistic relationship, where the rule of law represents desirable check on the wildness of popular sovereignty, or an undesirable obstacle to the implementation of democratic will.  In this course, we will consider questions such as: does the law need to be democratically enacted in order to be legitimate?  How should democratically made law be interpreted and applied?  How should constitutions and judicial review function in a democratic state?  Does the rule of law constrain what democracy may legitimately do?  Does democracy need to operate within a legal framework in order to be legitimate?  Does excessive legalism undermine democracy? We will pay particular attention to the role of constitutions in democracies and examine the legitimacy of judicial review of democratic law by constitutional courts like the United States Supreme Court.  Authors include: Catherine MacKinnon, Jürgen Habermas, Richard Posner, Antonin Scalia, Jeremy Waldron, Ronald Dworkin, Duncan Kennedy, and others.

Texts:

There are several required texts for this class.  Copies are available in the International Center bookstore.  You are free to procure them however you like.

· Antonin Scalia, et al., A Matter of Interpretation, ed. Amy Gutmann (Princeton, NJ: Princeton University Press, 1997

· John Hart Ely, Democracy and Distrust (Cambridge, MA: Harvard University Press, 1980)

· Richard Posner, Law, Pragmatism, and Democracy (Cambridge, MA: Harvard University Press, 2003)

· Jeremy Waldron, Law and Disagreement (New York: Oxford University Press, 1999)

· Duncan Kennedy, A Critique of Adjudication (Cambridge, MA: Harvard University Press, 1997)

· Catharine MacKinnon, Toward a Feminist Theory of the State (Cambridge, MA: Harvard University Press, 1989)

Other readings are available for download on the ANGEL site.  They are marked with an (E) on the schedule of readings.

Evaluation:

Option 1
· Attendance and participation:                           15%

· In class presentation and written summary:     10%

· Midterm:                                                           25%

· Final paper:                                                       50%

Option 2

· Attendance and participation:                           15%

· In class presentation and written summary:     10%

· Midterm:                                                           25%

· Short paper:                                                       20%

· Long paper:                                                       30%

You must inform me by 1/27 whether you wish to do Option 1 or Option 2.  

If you choose Option 1, you will write a final paper on a topic of your own devising and choosing, which incorporates multiple sources, and should be in the neighborhood of 14-15 pages in length.  

If you choose Option 2, instead of a lengthy final paper, you will write a short paper of approximately 6 pages, and a longer paper of approximately 8 pages.  You will have a choice of assigned topics.  Just to make things more complicated, you have a choice of whether to do your short paper during the first or the second half of the semester.

I reserve the right to change the structure of these assignments (e.g., add small assignments) in order stimulate greater participation and accountability.  Students will be notified of any changes well in advance.

The Meaning of Grades:

· “4.0” work is excellent work. 

· “4.0” assignments are of very high quality. They are accurate, clear, organized, use compelling reasoning, and possess a spark of innovation/creativity.  They show depth of thought and the writing is polished.

· “3.0” work is good work.  

· “3.0” assignments meet the expectations of the assignment.  They are accurate, reasonably clear and organized.  They contain good reasoning and although they do not have any significant problems, they do not add anything to the topic.

· “2.0” work is acceptable work that has significant problems.  

· “2.0” assignments contain inaccuracies or significant problems with reasoning, organization, or quality of writing.

· “1.0” work has serious problems and is unacceptable as college-level work.

· “0.0” is normally reserved for work that is not turned in, is borderline unintelligible, or has little or no relevance to the assignment. 

Policies:

· Deadlines: Extensions will only be granted for a compelling reason (e.g., serious illness, family emergency, etc.).  Under normal circumstances, ‘I have a lot of other work to do’ is not a compelling reason—if you have other assignments due around the same time, plan ahead.  Late work will be penalized at the rate of –0.5 per day.

· Attendance: Your regular attendance and participation in class discussions is expected.  Attendance will be tracked and excessive absence from class will negatively impact your final grade.  

· Academic honesty: It is expected that your work will be your own.  Collaborative studying and outside discussions with your classmates is encouraged.  However, cheating on in class exams or plagiarizing take home assignments is a serious offense—it earns you a failing grade on the assignment, will be reported to your dean’s office for further action, and can lead to expulsion.  It is up to you to know what constitutes plagiarism. 

· Student Accommodation for Special Needs: Michigan State University will make reasonable accommodations for persons with documented disabilities. Students need to contact the Director of Disability Services and the professor as early in the semester as possible to ensure that classroom and academic accommodations are implemented in a timely fashion. All communication between students, Disability Services, and the professor will be strictly confidential.

Course schedule:

1/13  Introduction

1/15  Jürgen Habermas, “Three Normative Models of Democracy” (E)
1/20  Antonin Scalia, A Matter of Interpretation, “Common Law Courts in a Civil Law System,” 3-25, 37-47
1/22  Ronald Dworkin, A Matter of Interpretation, “Comment,” 115-127

         Scalia, A Matter of Interpretation, “Response,” 144-148
1/27  John Hart Ely, Democracy and Distrust, 1-41

1/29  Ely, Democracy and Distrust, 43-72
2/3    Ely, Democracy and Distrust, 73-104
2/5    Richard Posner, Law, Pragmatism, and Democracy, 57-85, 93-96
2/10  Posner, Law, Pragmatism, and Democracy, 130-157
2/12  Posner, Law, Pragmatism, and Democracy, 158-84
2/17  Posner, Law, Pragmatism, and Democracy, 188-212

2/19  Dworkin, Law’s Empire, 355-79 (E)

2/23            Short paper 1 due
2/24  Dworkin, Law’s Empire, 379-99 (E)
2/26  Dworkin, “The Moral Reading and the Majoritarian Premise,” 3-15 (E)
3/3   Dworkin, “The Moral Reading and the Majoritarian Premise,” 15-35 (E)
3/5       Midterm
3/10     Spring Break – No class

3/12     Spring Break – No class

3/17  Habermas, “Constitutional Democracy: A Paradoxical Union of Contradictory       

         Principles?” (E)

3/19  Jeremy Waldron, Law and Disagreement, 211-231
3/24   Waldron, Law and Disagreement, 232-254
3/26   Waldron, Law and Disagreement, 255-81
3/31  Waldron, Law and Disagreement, 282-312
4/2  Larry Kramer, The People Themselves, 3-34 (E)

4/3               Short paper 2 due
4/7  Kramer, The People Themselves, 227-53 (E)
4/9  Duncan Kennedy, A Critique of Adjudication, 157-179
4/14  Kennedy, A Critique of Adjudication, 215-235

                Final paper proposal due
4/16  Kennedy, A Critique of Adjudication, 236-263
4/21   Catharine MacKinnon, Toward a Feminist Theory of the State, 157-170
4/23  MacKinnon, Toward a Feminist Theory of the State, 215-34
4/28  MacKinnon, Toward a Feminist Theory of the State, 237-49
4/30  Last class – wrap 

5/6        Final paper due
