PHILOSOPHY OF LAW (PHL 354)
FALL 2010

M-W-F 10:20-11:10 



Hubbard 132 


Prof: Frederick Rauscher, 513 South Kedzie Hall

rauscher@msu.edu
Office Hours: M & W 2:30-3:30 

TA: Mladjo Ivanovic, ivanovi1@msu.edu

OVERVIEW

This course takes a philosophical approach to law in three main areas:  

1. We will first look at various approaches to defining law and its relation to power and morality.  Can anything decreed by any kind of government be a law?  Can there be laws that govern other laws?  What are the roles of legislator and judge?  Do laws embody justice or inherently further oppression?  Are judges’ decisions just personal and subjective?  In general, what is the basis of laws?  

2. Then we will look at particular controversial issues with the hope of providing philosophical insight into how they ought to be resolved.  These particular issues are divided into two areas:  freedom of speech and same-sex marriage.  Issues related to speech include hate speech, pornography and obscenity, offensive speech, publication of secret government documents, and the limits of political expression.  The discussion related to same-sex marriage spills over into areas of privacy and freedom of association.
3. Finally, we will turn to the nature of a constitution as one sort of basis for laws.  Most directly, we will look at the various approaches the U.S. Supreme Court can use to interpret the U.S. Constitution.  More abstractly, we will consider what in general a constitution is as a “law for laws”.  What relation does a particular constitution have to the idea of a constitution in general?  Why should a document written over 200 years ago have any authority over us today?  Is there any specific content that every consitution must have?
COURSE OUTLINE 

Specific readings dates are in the reading guide on ANGEL.

1) Introduction  

a) Nature of Philosophy of Law

2) The Nature of Law

a) Classical Natural Law and Classical Legal Positivism

b) Modern Legal Positivism

c) Updated Natural Law

d) Legal Realism 

e) Law as Integrity

f) Critical Legal Studies and Feminist Legal Theory

3) Particular Issues 

a) Philosophical Background

b) Issues related to Speech

c) Same-Sex Marriage
4) Constitutional Interpretation

a) Scalia and Original Meaning
b) Dworkin and Principles 

c) Breyer and Active Liberty 

d) Rawls and Social Contract

REQUIRED TEXTS

Classic Readings and Cases in the Philosophy of Law, Dimock (Pearson)

A Matter of Interpretation, Scalia (Princeton)

Active Liberty, Breyer (Vintage)
Various articles, essays, briefs, opinions, etc. will be made available on ANGEL.  

REQUIRED WORK

The following work is required for this class.  

1. One 3-4 page short analysis paper on theoretical issues due September 27 (20%) 

2. One midterm exam, scheduled for Ocober 15.  Essay, short answer. (15%)

3. One 6-8 page paper giving a philosophical analysis of a specific issue discussed in Part Three of the course.

a. Thesis and one-page outline due NOVEMBER 15 (10%)

b. Paper due DECEMBER 6. (30%)

4. One comprehensive final exam Wednesday Dec 15, 10-12. (25%)    

ATTENDANCE POLICY

If you miss a paper deadline, exam, or final, you will not received any credit for that assignment unless you have written proof of a legitimate reason for absence, which includes serious illness, family emergency, approved university activities, serious religious observance, and the like.  For normal class meetings, attendance is your personal responsibility.  

POLICY ON SPECIAL NEEDS

Students with disabilities should contact the Resource Center for People with Disabilities to develop reasonable accommodations (353-9642 or 355-1293(TTY)).  Please notify the instructor regarding any special requirements you have.

HONORS OPTION

Students interested in signing up for an honors option must meet with Rauscher the first or second week of class.  Requirements for an honors option are an additional 6-8 page paper on a particular topic chosen with Rauscher’s approval, and meetings with Rauscher on that topic.  

ROLE OF TEACHING ASSISTANT

The teaching assistant in this class has primary responsibility for grading assignments and maintaining grading records.  The TA will keep track of credits for illnesses or other excused absences.  You should seek the TA’s help in office hours before seeking the professor’s help.  The TA will work closely with the professor during lecture time, in particular being an active guide for in-class activities.  

LEARNING OUTCOMES

By the end of the course, students will have improved ability to:

1.  Consider controversial issues in a rational, fair, impartial, and cooperative manner

2.  Discern and critically evaluate philosophical and legal claims in written sources

3.  Articulate reasons and evaluate objections in discussions and debate
5.  Write persuasive essays

ACADEMIC INTEGRITY

In accordance with MSU’s policies on “Protection of Scholarship and Grades” and “Integrity of Scholarship and Grades,” students are expected to honor principles of truth and honesty in their academic work.  Academic honesty entails, among other things, that students will not plagiarize.  This means (1) students will not submit someone else’s work as their own (e.g. they will not submit another student’s paper etc., nor will they hand in a paper copied in whole or in part from the web or another published source).  Academic honesty also means students (2) will not knowingly permit another student to copy and submit their work as that student’s own and (3) will not use unacknowledged quotations or paraphrases as part of their work.  As provided by university policy, such academic dishonesty or plagiarism may be penalized by a failing grade on the assignment or for the course. Failure in a course as a result of academic dishonesty will also result in written notification to the student’s academic dean of the circumstances.  Additional discussion of cheating or academic dishonesty is available on the Ombudsman’s webpage at https://www.msu.edu/unit/ombud/honestylinks.html 
RESOURCES FOR STUDENTS

The Writing Center offers students an opportunity to meet with one-on-one with a consultant while they are engaged in the process of writing class papers and other documents. It also offers consulting on digital writing projects and a Grammar Hotline.  The Writing Center is located in 300 Bessey Hall. For information about appointments and satellite locations, see http://writing.msu.edu/.  

The ESL Writing Lab will assist international students with all aspects of their work, including understanding of course readings to be used in writing papers, planning and revising papers, and proofreading, See http://elc.msu.edu/writing_lab.htm for more information and instructions on making appointments.

The Learning Resource Center, located in 202 Bessey Hall, offers academic support seminars and workshops, consults with students about study and learning styles and time management, and provides one-on-one tutoring in such areas as critical reading. For a more detailed description of LRC services and hour, see http://www.msu.edu/user/lrc/. 

	FALL 2010
	Philosophy of Law Readings Schedule

	
	D=Dimock,  S=Scalia,  B=Breyer

	Sep 1-3
	1) Introduction 
I : NATURE OF LAW

2a) Classical Natural Law (D 1-16)

	Sep 8-10
	2a) continued with Classical Legal Positivism (D 17-35)

	Sep 13-15-17  
	2b) Modern Legal Positivism (D 52-68, 169-183)

	Sep 20-22-24
	2c) Updated Natural Law (D 183-203, S 14-23, B 85-95) 


	Sept 27-29-Oct 1
	2d) Legal Realism (D 36-53)
2e) Law as Integrity (D 36-53, 204-240)

	Oct 4-6-8
	continued

	Oct 11-13-15
	2f) Critical & Feminist Theories (D 69-96, 241-255) 
MIDTERM

	Oct 18-20-22 
	II : SPECIFIC ISSUES 
3a) Philosophical Background (D 378-385, 397-416) More on ANGEL
3b) Freedom of Speech (D 346-347, 418-447. 453-466). 

	Oct 25-27-29
	Continued


	Nov 1-3-5 
	3c) Same-Sex Marriage (D 283-288, 477-522) 
Note:  More readings on ANGEL 

	Nov 8-10-12
	Continued

	Nov 15-17-19 
	III : CONSTITUTIONAL INTERPRETATION
4a) Scalia and Original Meaning (S 3-14, 23-29, 37-47, 115-127, 144-149, B 115-125)

	Nov 22-24
	4b) Dworkin and Principles (D 684-699)

	Nov 29-Dec 1-3
	4c) Breyer and Active Liberty (B 3-20, 37-55, 70-71)

	Dec 6-8-10
	4d) Rawls and Social Contract (ANGEL postings)


